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noceBiAYEHHA NPABOYUHIB HOTAPIYCOM:
LUMBIJIbHO-NMPABOBI ACNEKTHA

Cmamms npucesdyyembcsi HomapiarbHOMY NOC8IOYEHHK0 NpagoYvuHie sk crnocoby 3a-
Xxucmy npae ma 3aKOHHUX IHMepecie y4YacHUKI8 YusinbHUX rpasosiOHocuH. Aemop, doc-
NiOXy4u ripasoesy rnpupoly npasoyuHy ma Mmicue Homapiamy 8 cucmemi opeaaHis, siKi no-
KMUKaHi 3axuwamu 3aKoHHI rpasa ma iHmepecu cyb’ekmig UusinbHUX Mpaso8iOHOCUH,
po3kpusae 06’ekmueHe PO3YMIHHSI i 3HAYEHHSI HomapialbHO20 MOCBIOYEHHST MPasoYUHIs.
Okpema yesaza npudinsaembcsl MOHAMMIO opeaaHizauii HomapianbHoi disnibHocmi ma if
yHKUiO. 5K B8UCHOBOK, 06rpyHMOBYeEMbCS 3HA4YeHHsI HomapialbHO20 0C8IOYEHHS
rpasoyUHy SIK MexaHiaMy rpagoeux 2apaHmil, ujo rnonepedxyrms MOXIIUGICMb Pi3HO20
pody rnopyweHb ripas ocib, sKi yknadaromb makuli npasoyuH, mpemix ocib abo Hedorny-
WEHHS NMOopYyWeHb 3 IX CMOPOHU ma 8usHayarome criocobu 30ilCHeHHsI 3axucmy rpas Ha
8urnadoK ix rMopyweHHs.

Knro4voei cnoea: npasoyvuH, Homapiyc, HomapianbHa QisinibHicmb, 00208ip, Homapia-
JIbHe 10ce8idyeHHs1, ceoboda 002080pY, YUHHICMb NPaBoYUHY, HIKYEMHICMb NPagoYUHyY.

Cmambsi noceswaemcsi HomapuasabHOMy YOOCMOBEPEHUID MpasosbiXx COENOK Kak
criocoby 3awjumsbl npae U 3aKOHHbIX UHIMEPeco8 y4acmHUKO8 2pax0aHCKUX rnpasoom-
HoweHul. Asmop, uccnedys rpasosyto rnpupody npaeosol coesku U Mecmo Homapua-
ma e cucmeme op2aHo8, KOmopble NMpu3eaHbl 3auulame 3aKoOHHbIe rpasa U UHMepech!
cybbekmos epa)x0aHCKUX MPasoomHOWeEHUU, packpbigaem o0b6beKmMuUeHoe roHUMaHue u
3HavYeHUe HomapuasbHO20 y0oCmoeepeHUs rpasosbix coesiok. OmdesibHOe 8HUMAaHUE
ydenssiemcs noHsAMmMuo opaaHu3ayuu HomapuasnbHoU dessmenbHOCmU U ee hyHKkyul. Kak
8b1800, 060CHO8bIBAEMCS 3HAYEHUE HOMapuanbHo20 y00CmMoBepPeHUsT rnpasosoll cOesiku
KaK MexaHusma rpasosbix 2apaHmul, 4mo npedynpexdarom 603MOXHOCMb Pa3Ho20
poda HapyweHul rnpas nuy, KOmMopble 3akI4Yarm makyr npasosyro cOesky, mpembsux
Uy unu HedoryweHUs HapyweHuUl ¢ UX CmopoHbl U onpedernsom crnocobbl ocyu,ecms-
JIeHUs 3awumai fipas Ha criydal uUx HapyweHus.

Knroyeeblie cnoea: npasosasi cOesika, Homapuyc, HomapuasbHas 0esimesibHOCMb,
dozo8op, HomapuarnbHoe ydocmosepeHue, ceoboda dozogopa, delicmeue pagosoli
cdesiku, HU4MOXHOCMb pasosoli cOesiKu.

Article deals with the acts of law notarial authentication as a way of legal protection of
jural relations participants rights and interests. Author, while analysing legal nature and a
place of notary in public bodies structure which are entitled to protect legal rights and
interests jural relations participants, clears up an objective understanding and purpose of
legal acts notarial authentication. Separate attention is directed to the definition of
organisation of notary’s functioning and its official functions. As a resolution it is
substantiated the significance of acts of law notarial authentication as a mechanism of
legal guarantees, which rules out the possibilities of legal rights breach concerning
participants of legal relations and third persons.

Key words: act of law, notary, notary’s functioning, agreement, notarial authe-
?tication, freedom of contracts, effect of a contract, uneffective agreement.

[oHATTSA MpaBOYMHY 3aKOHOJABYO cHopMysbOBa-
He y 4. |1 cr. 202 LuBineHOro Koxekcy Ykpainu [1]:
«IIPaBOYMHOM € Jisi 0coOH, CIpsiMOBaHa Ha HaOyTTH,
3MiHy a00 NPHUNUHEHHs IWBUIBHUX NpaB Ta 000B’s3-
kiB». Y LusineHoMy kxozxekci YPCP 1963 poky Bxu-
BaBCSI TEPMIH «yrojay», siKMid HOBMM [[MBLIBHHM KO-
JIEKCOM YKpaiHW 3aMiHCHHH Ha TEPMiH «IPaBOYUHY.
V ¢inonoriyHOMY pO3yMiHHI TEPMiH «yTroja» TOTOX-

HUN TEpPMiHAM «IOTOBIP», «IOMOBICHICTHY» KUIBKOX
oci6. OpHak y HIMBUIBHOMY MpaBi JIeNO0 3MiHEHMH
MiAXiA 10 KaTeropii OJHOCTOPOHHIX YroOJ, IUIS SKHX
He € 000B’SI3KOBOI0 YMOBOIO a00 03HAKOK JIOMOBJIE-
HICTh MIX KUJIbKOMa 0CO0aMH, 30KpeMa, OJHOCTOPOH-
Hill IPaBOYMH € JI€I0 OJHIET CTOPOHH.
OIHOCTOPOHHIM TPaBOYMH MOXE CTBOPIOBATH
000B’SI3KH JIMIIIC JJI OCOOHM, SKa WOro BUMHHWIIA 1 B

100



Bunyck 149. Tom 161

OKpEMHX BHIIa/IKaX, SIKi BCTAHOBJICHI 3aKOHOM, a0o0 3a
JIOMOBJICHICTIO 3 IHIIUMHU 0cO0aMu, MOKE CTBOPIOBA-
TH O0OB’s3KM Ui iHIMHX oci6. Jlo OXHOCTOPOHHIX
MIPaBOYMHIB HaJIe)KaTh: IOBIPEHICTh, 3aIOBIT, TapaH-
Tis, BiAMOBa BiJ CHANIIWHY, MPUAHATTA CHAALIINHA
tomro. Taki aii cy0’eKTiB IUBIIFHOTO TpaBa HE 30BCIM
BIAJO Ha3WBaTH yrojamu. Yepe3 Te 3aKOHOZABEIb
BXHUB TEPMiH MPaBOYMH, SKHHA OXOIUIIOE 332 CBOIM
rpaMaTHYHUM 3MICTOM Oy/b-SKi MPaBOMIpHI Jii 0co-
Ou, sKi crpsIMOBaHI Ha HaOyTTs, 3MiHYy a00 HPUIIH-
HCHHS [MBUJIBHHUX TIpaB Ta 000B’s3kiB. OTxke, mpaBo-
YUHY SIK OAHOMY 13 IOPUAMYHUX (DaKTiB, IPUTAMaHHE
NpaBOMipHE BOJBOBE BUYMHEHHS OCO00I0, sIKa Mae
HaJISKHUH CTaTyc Cy0’€KTa LMBLIFHOTO TpaBa, IOpH-
IUYHUX [Oiif, CIpPSAMOBaHMX Ha CBiIOME CTBOPEHHS
KOHKPETHOTO [MBUIBHO-IIPABOBOTO PE3yIbTaTy I
cebe abo iHmmx oci6 [2; c. 14]. InmmMu croBamu,
MPaBOYMH MOXHA TPaMaTHIHO PO3IUIATH HA TEPMiHH,
AKi BH3HA4YalOTh HOTO 3MICT, SIK OT «YHHHTH 3 IIpa-
BOM» a00 «IIPaBOMIPHO YHHUTH», TOOTO MPE3yMIIIIis
MPaBOMIPHOCTI BHUIUTMBAE BXKE 3 TEPMIHOJIOTTYHOTO
O3HaYEHHS I[bOTO IOPUAMIHOTO (aKTYy.

VY npaBouuHI 30BHIIIHE BOJCBHUSABICHHS MA€ Bij-
MOBiZaTH BHYTPIIIHIM Bodi ocoOu, sika ioro 3fiiic-
Hioe. Came BoJisi Mae OyTH CHpsIMOBaHa Ha JOCSTHEH-
HS TICBHOTO IOPUINYHOTO HACHiAKY. BinmoBigHo, y CT.
203 LK VYkpainw, 3aKOHOJZAaBYO BH3HAUYCHI BHMOTH,
JOJICpKAaHHS SAKUX € HEOOXiTHUM JJIs YHHHOCTI Ipa-
BOYHHY, 30KpeMa:

1. 3mict mpaBoumHy He MOXe cymnepeuntd Llu-
BUTPHOMY KOJICKCY YKpaiHH, IHIINM aKTaM IHBITHHO-
ro 3aKOHOJABCTBA, a TaKOX IHTEpecaM Jep)KaBH 1
CYCIMIJIbCTBA, HOr0 MOpaJIbHUM 3acasiaM.

2. Oco0a, sika BYMHSIE MPABOYHH, MOBUHHA MaTH
HEOOXiTHUI 00CAT MBIJIBHOT A1€3/]aTHOCTI.

3. BoJeBusiBlieHHs] y4acHHKA NMPaBOYMHY Mae Oy-
TH BIJIBHUM 1 BIANIOBIZIaTH HOTO BHYTPILIHIN BOJII.

4. TlpaBounH Ma€e BYHHATUCS Y (OPMi, BCTAaHOB-
JICHIH 3aKOHOM.

5. IlpaBounH Mae OyTH CHPsIMOBaHWII Ha peayibHE
HACTaHHS MPAaBOBUX HACIIAKIB, [0 00YMOBIICHI HAM.

6. IIpaBounH, M0 BUMHAETHCS OaThKamMu (YCHHOB-
JIOBaYaMH), HE MOXKE CYIEPEUYHTH IIpaBaM Ta iHTe-
pecam iXHiX MaJIONiTHIX, HEOBHOJITHIX YW Herpaie-
3JIATHUX JITEH.

Mu He MOKEMO pO3IIISIaTH SIK NPaBOYMH (aKTH-
4Hi Jii 0c00H, sIKi HE BEIyTh OE3MOCEPEIHBO 10 BUHH-
KHEHHS, 3MIHM YM NPHUIMHEHHS LUBUIBHUX TpaB Ta
o0oB’si3kiB. Lle, 30kpema, cToCcyeThbesl (DAKTHYHHUX i
0co0H 3 KepyBaHHS aBTOMOOLJIEM, BUTOTOBJICHHS OYy/Ib-
SKOI peul JuIsl BIACHUX MOTped, cama 1o codi BUpoO-
HUYa JiSIBHICTD HiJNPUEMCTBA, SKi HE MOXYTb pO3T-
JsIaTucs SIK MpaBoOYMHM B po3yMiHHI cr. 202 LK
VYkpaiHu, OCKUIBKH I ZTii CIIPSAMOBaHI Ha JOCSTHEHHS
KOHKPETHOTO €KOHOMIYHOTO, 8 HE IOPHIUYHOIO pe-
3yJIbTATY.

YV HOTapialbHINi MPaKTHIl MalOTh MICIe Pi3HI Mi/I-
XOJIM JIO TIUTaHb TIOCBIMTYEHHS MPaBOYMHIB. Bimmosiz-
HO 70 cT. 205 [IK Ykpainu BctaHOBJICHO Qopmy Tpa-
BOYMHY, SIKHII MOXXE€ BUMHSTHCS YCHO a00 B MHCHhMO-
Bili Qopmi. CropoHH MaroTh mpaBo oOupatru Gopmy
NPaBOYMHY, SIKIIO IHIIE HE BCTAHOBJICHO 3aKOHOM.

Kpim ¢opmu npaBounHy, 3aKOHOJABELb BCTAHOBIIIOE
JUISL KOHKPETHO BU3HAYEHUX 3aKOHOM ITPAaBOYMHIB, SIKi
BUYMHEHI Y THCEMOBIiH popmi, 000B’I3KOBICTH iX HOTa-
piampHOTO TIOCBiMueHHS. [lopsixa 3 M Ha BUMOTY abo
3a OaxaHHAM (i3MIHOT a00 IOPUIUIHOI 0cOOM MOXKE
OyTH HOTapialbHO TOCBiTYCHHNA OyIb-IKUI IPaBOUYNH
3 1i y4acrtio.

HuBinpHUH Komekc YKpaiHW MOCHTH (HDOpMANBHO
MIXOANUTh 10 BU3HAYCHHS MOHATTS HOTapialbHOTO
MIOCBITYCHHS MIPABOYMHY, ITiJ] YUM PO3YMi€ 31HCHEH-
Hs1 HOoro HOTapiycoM ao IHIIOIO 1M0CaJ0BOI0 0c000I0,
sIKa BIATIOBIJTHO 10 3aKOHY Ma€ MpPaBO Ha BYMHEHHS
Takol HOTapialbHOI Mii, IISXOM BYMHCHHS HA JIOKY-
MEHTI, y SKOMY BUKJIQJ€HO TEKCT IIPaBOYMHY MOCBiJ-
gyBajbHOTO Hanwcy (4. 2 ct. 209 UK Vkpainn).

SIKIIO 7K BUXOIWTH 3 LJIEH Ta 3aBIAaHb JIATHHCHKO-
ro HOTapiary, HOTO MiSUTBHOCTI SIK OKPEMOTO MIPaBOBO-
rOo IHCTHTYTY, KM BU3HAYCHUH y cT. 1 3akoHy YKpa-
ian «[Ipo HOTapiaT» [3] K cucTeMa opraHiB i mocamo-
BHX 0Ci0, Ha SKi TOKJIIaeHO 000B’S30K MOCBIAUyBAaTH
npaBa, a TAKOX (PaKTH, 10 MAIOTh IOPUANYHE 3HAYCH-
Hsl 3 METOIO HaJIaHHS IM IOPHIMYHOI BipOTiJHOCTI, TO
HOTapiajdbHE MOCBIMYCHHS MPABOYHHY — 1€ JKOJHUM
YUHOM He ()OPMaNBHICTh, SIKa BUPAXKAEThCS y HaHe-
CeHHI TIOCBIYYBaJbHOTO HANKCY Ta NPOCTABJICHHI
repOoBoi meyaTku HoTapiyca. HortapianpHe mocBiz-
YEeHHs MPAaBOYMHIB — II€, B ITIEPIILYy 4YEpry, KOMILIEKC
Iiif, sxi 3000B’s3aHAN BYMHATH HOTapiyc, IIFOYX Bif
iMeHI JepKaBH Ta B iHTepecax oci0, fSKi J0 HBOTO
3BEPHYJIHCH.

Jlvmie 4yepe3 MpU3MY AOCKOHAJIOTO BHUBYEHHS iH-
CTUTYTY HOTapiary, HOro npaBoBOi IIPUPOIHU 32 HOBH-
MU MiIX0/IaMH, BU3HAYCHHS POJIi Ta MICIlsg HOTapiaTy
B CHCTEMI OpraHiB, sKi MOKJIMKAHI 3aXWIIaTH 3aKOHHI
npaBa Ta IHTEPECH CYO’€KTIB LMBLUILHO-TIPABOBHX
BiTHOCHH, MU MOEMO BH3HAYHUTU 00’ €KTHBHY HEO00-
X1HICTh HOTAPi1AJHLHOTO MOCBIAYCHHS IPABOYHHY.

[IpaBoBy mnpupony HOTapiaJIbHOrO MOCBiAYEHHS
MH MOXXEMO TaKOX 3’5iICyBaTW 1 4Yepe3 BHU3HAYCHHS
MTOHATTS «OPTaHi3allisl HOTapialbHOI HisTBHOCTIY, SKE
€ OIMPIIMM 3a T€ BU3HAYEHHS HOTAPiaJbHOTO IOCBiA-
YEeHHsI, SIKe 3aKpillJIeHe Y IUBUILHOMY 3aKOHOAABCTBI.

HotapianbHa AisTIbHICTH 3arajioM — 1€ BPEryJbo-
BaHa HOpPMaMH HOTapiaJibHOro mpasa mpodeciiiHa
JISUIbHICTh HOTapiyciB Ta IHIIMX YINOBHOBa)XEHHX
0ci0, crpsMOBaHa Ha OXOPOHY IIpaB Ta 3aKOHHMX
iHTepeciB (i3MYHUX Ta IOPUIUYHHX OCIO, epKaBU Ta
CYCIIbCTBA B IJIOMY, SIKa 3IIHCHIOETHCS ILISIXOM
BYMHCHHS Ta Yy BIAMOBIIHOCTI 3 BCTAHOBJICHOIO IPO-
LeAypOro, HOTapiadbHUX JiH B/ IMEHI JeprKaBH.

Opranizanis HOTapiaJdbHOI MiSIBHOCTI BKIIIOYAE
yci BU3HAYEHI 3aKOHOM IpaBWJIa, MOPSIOK Ta NPHUIIH-
cH, sIKi HOTapiyc 3000B’s13aHMH BHUKOHATH Ul edek-
THBHOTO Ta 3aKOHHOTO BUMHEHHS HUM HOTapiaJlbHUX
IIif, 30KpeMa: opraHizailis poO04oro MicIis, BiIMOBiI-
HO ZI0 BUMOT' 3aKOHY; YKJIaJCHHS TPYAOBOTO JOTOBO-
py 3 TpailiBHHKaMU KOHTOPH, BiAMOBITHO IO BUMOT
TPYIOBOTO Ta HOTapiaJibHOrO MpaBa, 3 OJHOYACHUM
PO3’sICHEHHAM 000B’SI3Ky AOTPUMaHHA HUMH HOTapia-
JHbHOI TAEMHUIII Ta BiAMOBINANBHICTh, SKYy BOHH He-
CTUMYTh y BUNaAKy ii mopymenHs (cT. 8 3akoHy
VYkpainu «IIpo HOTapiaT»); MiJKIIOYEHHS 10 YCiX
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BU3HAYCHUX 3aKOHOM pEECTPIB; NOTPUMAHHS YiTKO
BCTAHOBJICHOI 3aKOHOM IPOLIEAYPH BUMHEHHS HOTapi-
aNbHUX il (BUTpeOyBaHHS HAJC)KHUX Ta BCTaHOBIIC-
HUX HOPMAaTUBHHMH aKTaMH JOKYMEHTIB), a TaKOX
(opM TOCBiAYYBaNbHUX HAIMUCIB Ta BiAIOBIIHUX
JIOKYMEHTIB, SIKi BUJAIOTHCS HOTapiycoM; JOTPHUMAaHHS
TAEMHHUIII BYMHEHHS HOTapiaJbHHUX i Ta BAMOT BH-
3Ha4YeHHX y CcT. 3 3akoHy Ykpainu «I[Ipo HoTapiaT» 1o
npodecii HoTapiyca; OOMeXeHb y IpaBi BUWHATH
HOTapiajbHi Jil BIAMOBIIHO JO BUMOT 3aKOHY, a Ta-
koKX [lpaBui BeIeHHs HOTapialbHOTO JiOBOACTBA
[4], WO BCTaHOBMIIOOTH €IWHUN IJS NEPKaBHUX Ta
NPUBATHUX HOTapiyciB MOPSIOK BEJICHHS HOTapiaib-
HOTO JIJIOBOJICTBA, CKJIAJaHHS Ta O()OPMIICHHS CIYXK-
00BUX TOKYMCHTIB.

Hotapiat B YkpaiHi € iHCTUTyTOM TpOMaIsTHCEKO-
ro CycHiiibCTBa, Ha skuii KoHctuTymiero Ykpainu ta
3akonoM Ykpainu «IIpo HOTapiaT)) MOKIaICHO BHKO-
HaHHS OJIHI€T 13 HaWBXIMBIMINX QYHKIIN JepKaBU —
3aXMCT TpaB Ta 3aKOHHMUX IHTEPECiB I'POMAJsSH Ta
OPUIUYHUX 0Ci0.

3akoHOMaBenb YKpaiHH, HPUAIIIOUN 0cOoONMBY
yBary OKpeMuM NpaBOYHHAM, BCTAHOBIIOE 000B SI3K0O-
BICTh 1X HOTapiaJbHOTO NOCBITYCHHS Ta BCTAHOBIIIOE
fioro giTkuit nmopsimok. HoTapiye, 3nificHIOIOUN HOTa-
pilayibHE TOCBiAYCHHS TNPABOYHMHY, 3000B’s3aHUM M0-
TPUMYBATHUCh, MEPII 32 BCE, BUMOT BCTAHOBJICHHX Y
ct. 203 LIK Ykpainu, ToOTO AisiTH HEYNEpeIKeHO, He-
3aJIeXKHO Ta YITKO Y BiJIIOBIHOCTI JI0 BUMOT 3aKOHY.

VY penakuii 3akony Ykpainu «IIpo HoTapiaTy, sika
Jlie Ha ChOTOJHI, HOTapiyc 3000B’sA3aHMI HOTapialbHO
MIOCBI/IYYBaTH K OJTHOCTOPOHHI (JIOBIPEHOCTI, 3aIOBi-
TH TOIIO), ABOCTOPOHHI (ZOTOBOPH KYIIBIi-TIPOIAXYy,
JapyBaHHS TOIIO), TaK 1 0araTocTOpoHHI (IOTOBip
IMOTEKH, JIe CTOPOHAMH BHUCTYIIAIOTh KPEIUTOp, OOp-
JKHAK Ta MaiHOBHI THOpPY4YHUTENb, IOTOBIp MPOCTOTO
TOBapUCTBAa 3a YyYacTIO OUTBII SK JBOX YYACHHKIB
TOIII0) NPaBOYHHH.

KpiM diTKO BHM3HAa4eHHX 3aKOHOM BHMOT [0
000B’sI3KOBOCTI HOTAPi1aJbHOTO MOCBIMYEHHS OKPEMHX
MpPaBOYMHIB, HOTAP1yCH 3aCBiJUYIOTH 1 1HIII NPaBOYH-
HH, YKJIQJIeHI B NMUCHbMOBIH (opMi, HOTapiaibHE MOC-
BIJJUCHHS SIKMX 3aKOHOM HE mepeadadeHo, ajie JT0Csr-
HyTa JOMOBJICHICTh CTOPIH MOA0 mboro. LluBimeHUi
KOJIEKC YKpalHM PpO3IIMPHB PO3YMIHHS TNPHHIMITY
JUCTIO3UTHBHOCTI B [JIOTOBIPHUX 3000B’sS3aHHSIX Ta
BHU3HAYMB HOBI MiAXOIHU N0 Horo peamizamii. Bigmosi-
nmHO 1o cr. 6 LK YkpaiHu, ANCIO3UTHBHI 3acaad IH-
BUIBHOTO ITpaBa Ha/al0Th CTOPOHAM MOJXKJIMBICTH YK-
JIACTH HE TUIBKHU JIOTOBIp, SIKUH nepen0ayeHuid akTaMu
[IUBITLHOTO 3aKOHOJ/ABCTBA, a W TaKWH, IO HE Mepe/-
OadyeHWd HUMU, aje 3a yYMOBH, IO BiH BigNOBimae
3arajJbHUM 3acajiaM UBUJIBHOTO 3aKOHO/IABCTBA.

VY J0roBOpi CTOPOHH MaIOTh MPAaBO BPEryJILOBYBa-
TH HaBiTh TaKi IPABOBIIHOCHHHU, SKi HE BPETYIHOBaHI
aKTaMH [IUBIILHOTO 3aKOHOJABCTBA. 3aKOHOJABEIb
HaJlae TepeBary y BHOOpPI MOBEAIHKM caMHUM CyO’€k-
TaM LUBUIBHUX IpaBoBigHOCHH. [IpuHIMI cBOOOIM
JIOTOBOPY 3aCTOCOBYETBHCS 1 JO OJHOCTOPOHHIX Ipa-
BOuMHIB (4. 4 c1. 6 LIK Vkpaiun).

SlckpaBUM NPUKIAAOM peastizauii NPUHIMITY JIUC-
MIO3UTHBHOCTI Y BHOOpPi GopMHU NMPaBOYMHY € HOCBiA-
YeHHS HOTapiyCOM JIOTOBOPY KYIIBIi-TIpOIaxy (MiHH,
JapyBaHHS TOIIO) TPAHCIIOPTHHX 3aco0iB, SKHH HE
migusarae 000B’I3KOBOMY HOTapiallbHOMY ITOCBiTYCH-
HIO. Y KOHTEKCTi HaOpaHHS YHHHOCTI 3aKOHOM YK-

paiau «IIpo BHeCeHHS 3MiH y JiesiKi 3aKOHOJaBYl aKTH

Yxpaiam» Bix 20.05.2010 p. Ne 2275 [5], sskum BHece-
HO 3MiHH 110 cTaTTi 15 3akony Ykpainu «IIpo ToBapHy
Oipky» [6], BIOMOBIAHO IO SKAX TPAHCIOPTHI 3aCO0U
HE MOXYTh OyTH HpenMeToM Oip>KOBUX TOPIiB, HOTa-
pilycu He MaloTh NpaBa O€3IMiJCTaBHO BiJIMOBIISITH
ocobaM, sIKi 3BCpHYJHCS 33 IMOCBITYCHHSIM TaKUX
JIOTOBOPIB.

[pu poMy ciij BiA3HAYHUTH, IO TaKe OOMEXEHHS
HE TOIIUPIOIOTECS Ha MaWHO, sKe BITUYXKYEThCS 3
MTOJTATKOBOI 3aCTaBH, a TAaKOXX KOH(]iCKOBaHE MalHO,
BiIMOBigHO 10 3akoHY. ToMmy, BiATIOBITHO, KyMiBII-
MPOAaX TPAHCIOPTHHUX 3ac00iB 3iHICHIOETHCS Ha
migcTaBi 0pOpPMIICHHS TOTOBOPY BIAUYXKEHHS y HOTa-
piyca abo yepe3 KOMiCiliHI Mara3uHH.

HeBukoHaHHsST BUMOTH IIOJNO HOTapialbHOTO IOC-
BIJTYCHHS NPaBOYMHY, OOOB’S3KOBICTH SIKOTO IPSIMO
BKa3aHa B 3aKOHi, MA€ HACIIJKOM HOro HiKYEMHICTb.
OnHak, Takuii NpaBOYMH MOXKE OyTH BU3HAHWM Jiiic-
HHUM y CyJoBoMYy nopsiaky (ct.cT. 219, 220 IIK Ykpai-

Sxmo mpoananizyBaTu IOTOBip depes3 mpmmy ¢y-
HKIIH, fKi BU3HAYalOTh HOTO NPaBOBY pOib, TO MH
mo0aunMo SKWH TICHHH X B3a€MO3B’S30K 3 (YHKIIis-
MH HOTapiary. |HIIMMH clloBaMH MOXXHa BH3HA4YWTH,
mo (yHKIOII HOTapiaTy peani3yloThCs HOTapiycoM
yepe3 (yHkmii moroopy. 3okpema, mpodecop B. B.
Jlyup 3a3Ha4aB, M0 Y QYHKINSIX JOTOBOPY MOEIHYETh-
Csl TIPOSIB TOJIOBHMX LiJIeH NMPHU3HAUYEHHS JOTOBOPY Ta
HOro BIUIMB Ha CYCIHUIbHI BiTHOCHHHU.

PosrisHeMo i QyHKIIT:

1) peryastiBHa (YHKINS HAJa€ TPaBO CTOPOHAM
Ha BIJIACHUI pO3CYyJl BPErylIOBaTH CBOi BiJIHOCHHH,
BU3HAYUTHU TpaBa Ta 000B’SI3KM B MEXax, 5IKi He 3a00-
POHEHI 3aKOHOM;

2) rapanriiina (abo crumyino4a) GYHKILS, sKa
CIIOHYKa€e CTOPOHH, 4Yepe3 3aKpilUleHI B JIOTOBOPI
mpaBa, 00OB’s3KM Ta 3a0e3medyBalibHI 3aco0u (He-
yCTOMKa, 3aBJJaTOK TOINO) JIO HAJIEKHOTO BUKOHAHHS
YKJIQJIECHOr0 HUMH JIOTOBOPY Ta CTHMYJIIO€ iX Ha JI0-
CSTHEHHS BCTaHOBJICHOTO JIOTOBOPOM  IIPaBOBOTO
pe3yJibTary;

3) oxopoHHa (yHKIIisI TTOJSITA€ y CTBOPEHHI JI0TO0-
BOPOM MEXaHIi3My IpaBOBHX TapaHTid, sKi yrepe-
JUKYIOTh Bijl TIOpYIIEHb IpaB CTOPiH HUMH CaMHMU Ta
TpeTiMu ocobamu, a y pasi iX HOpYIIEHHS IaloTh
MOJKJIMBICTh 3aCTOCYBAaTH CHOCOOM 3aXHCTy IOpYIIe-
HUX TpaB, sKi nepeadadeHi 10roBopoM abo 3aKOHOM
[7;c. 721].

SIKIIo X MU ITpoaHaNizyeMo AisUIbHICTH HOTapiyca
10 BUMHEHHIO HUM HOTapialbHUX AiH, 30KpeMa Ipu
MTOCBITYEHHI TIPaBOYMHIB (IOTOBOPIB), TO 3 TPHUTA-
MaHHHX HOTapiaTy (QYHKLIH 3MO0XeMO BHOKPEMHTH
HallBaXIMBiNTy (YHKIiI0O HOTapiaTy, fKa Mae SK
MPaKkTHYHe, TaK 1 TEOPETHYHE 3HAUSHHS Ui 3’sCy-

102



Bunyck 149. Tom 161

BaHHS Ta JOCJIIKEHHS [IPaBOBOT MPUPOJIHU CYy4aCHOTO
HOTapiaty B YKpaiHi, HOro npaBooXopoHHY (yHKIIIO.

IIpaBooxopoHHa (QyHKIIiS HOTapiaTy XapaKkTepu3ye
HOTapiaT y OUJIOMY SIK IHCTHTYT, IO 3iHCHIOE My0Ti-
YHO-TIPAaBOBY HisUTBHICTP 110 3a0€3MEUCHHIO 3aKOHHOC-
Ti 1 MPaBOMIPHOCTI IOPUANYHHX Miff TPOMAISH 1 I0pH-
IUIHUX oci0 y cdepi mmBimpHOTO 0060pOTY. [istib-
HICTP HOTapiyca y cdepi 3aXUCTy IMpaB Ta 3aKOHHHUX
iHTEpeciB 0ci0, sIKi 3BEPTAIOTHCS 3a IOCBIAYCHHSIM
PI3HOTO pOXy NMPaBOYMHIB, PEATIZYETHCS Yepe3 CTBO-
PEHHS TaKOro IMpPaBOYMHY (JOTOBOPY), SIKMH OM Te-
pendadaB MexaHi3M NpaBoBHX rapanTiid. Ilependaue-

JIITEPATYPA

HUM MEXaHi3M IIPaBOBUX I'apaHTil BHUKIIOYAE MOXKIH-
BICTh PI3HOTO POJy HOPYLICHb NpaB 0cCi0, SKI yKia-
JAIOTh TaKWi MPaBOYMH, TPETiX OcCi0 Ta HE IOITycKae
MOPYLIEHbB 3 iX CTOPOHHU.

Taxwif migxin 10 po3yMiHHS IPaBOBOi CYTi Ta poIi
HOTapiyca MpH TIIOCBITYCHHI HAM TIPABOYHHIB A€
3MOTY BiIHECTH HOTapiaT 0 OPTaHiB, AKi 3M1HCHIOIOTh
OXOpOHY IIpaB Ta 3aKOHHHX IHTEPECiB YYaCHUKIB IIH-
BUIbHHX, CIMCHHHX, 3€MEIbHUX Ta IHIIMX IMPABOBIJ-
HOCHH Ta 3a0e3MeuyloTh MOXKJIMBICTD peajizauii cre-
HiaTBHUX 3aC00IB 1X 3aXHCTY.
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