YK 914

tukasz Donaj

SPOR UKRAINSKO-RUMUNSKI O WYSPE WEZOWA
Zarys problemu — wraz z wyrokiem
Miedzynarodowego Trybunatu Sprawiedliwosci ONZ
w Hadze z 3 lutego 2009 roku

Huni icHye maca cynepedyok 3 npusody ocmposig y ceimi. [lepemoxeub makoeao criopy
MOXe Cmeopumu €eKOHOMIYHYy 30HYy HaeKono ocmposa. 32i0Ho i3 3akoHom Mops, i Mexa
cknadae 200 m. 8i0 bepeeaosoi niHil. € minbku o0Ha ymosa: ocmpie Mae bymu HaceneHudl.
OdHieto 3 npobnem He3anexHoi YkpaiHu bynu HegpezyrnboeaHi cmocyHKku 3 PymyHieto. Ocmpig
3wmiiHul, Hesenukuli ocmpigeub y YopHoMy MOpi 3 niowiero rniemopa Kkeadpamhi Kinomempu,
cmae CUHOHIMOM mepumopiasibHOI Cyrnepeyxu.

Knro4doei ciosa: mepumopiarnbHi criopu, MiKOepxaeHi criopu.

B Hacmosuwee epemsi cywecmgyem macca Cropog o nogody 0cmposos 8 Mupe.
[To6edumernb moxem co30amb 3KOHOMUYECKYIO 30HY 60Kpye ocmpoea. CoenacHo 3akoHy
Mops, ee epaHuua cocmasnsem 200 m om bepezosol nuHuu. Ecmb mosibko 00HO ycriosue:
ocmpos OomkeH 6bimb HaceneH. OOHOU u3 npobrieM He3asucumol YKpauHbl Obiriu
HeypeaynupoeaHHble OMHoWeHUsSIMU ¢ PymbiHueld. Ocmpos 3mMeuHHbIl, Hebosbwol 0cmpo8oK
8 YepHom wMope c nnowadblo nonmopa KeadpamHbIX KuioMempa, cmani CUHOHUMOM
meppumopuarnbHo20 criopa.

Knroyesnble cnioega: meppumopuarsbHbIe Cropbl, MEX20Cy0apCmeeHHbIe Criopbl.

At present, there are dozens of disputes over islands in the world. The winner can create an
economic zone around the island. According to the Law of the Sea, its boundary is 200 m from
the shoreline. There is only one condition: the island must be inhabited. One of the problems of
independent Ukraine was unregulated relations with Romania. Snake Island, a small island in
the Black Sea with an area of one and a half square kilometres, was a synonym of a territorial
dispute. On 3 February 2009, the International Court of Justice decided that Snake Island was
not part of the maritime boundary line (see Attachments 2-3), thus in the dispute between
Romania and Ukraine over the establishment of a maritime boundary and division of the
continental shelf it could not be recognized as the outermost point of Ukraine’s territory. It
seems that the ICJ’s judgment of Solomon in the case concerning the dispute between
Romania and Ukraine (15 judges unanimously agreed that Snake Island was an island entitled
fo the 12-nautical-mile arc of the territorial sea, but at the same time the judges established a
new sea border, granting four-fifths of the disputable territory to Romania and the rest to
Ukraine) can set a good example for other states.

Keywords: territorial disputes, intergovernmental disputes.

Wspolczesnie spordw o wyspy sa na calym
swiecie dziesiatki. Zwycigzca moze stworzyc
wokot wyspy strefe ekonomiczna. Zgodnie z
prawem morskim jej granica to 200 mil od linii
brzegowe;j. Jest tylko jeden warunek — wyspa
musi by¢ zamieszkana.

Jednym z probleméw niepodlegtej Ukrainy
byly dlugo nieuregulowane stosunki z Rumunia.
Synonimem terytorialnego sporu byla Wyspa
Wezowa — niewielka, zaledwie 1.5 km?
powierzchni, wysepka na Morzu Czarnym.

3.02.2009 r. Migdzynarodowy Trybunatl
Sprawiedliwosci ONZ w Hadze uznal, ze Wyspa
Wezowa nie jest czescig linii brzegowej.
Bukareszt i Kijow sa zadowolone z wyroku.
Wydaje si¢, ze salomonowy wyrok MTS ONZ
w Hadze w kwestii sporu rumunsko -
ukrainskiego — jednomyslnie 15 s¢dzidow uznato,
ze Wyspa Wezowa jest wyspa, ktora ma prawo
do wod terytorialnych w promieniu 12 mil
morskich; ale jednoczesnie s¢dziowie wyznaczyli
nowa granice morska, przyznajac cztery piate
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spornego obszaru Rumunii, a reszt¢ Ukrainie —
moégltby by¢é dobrym przyktadem dla innych
panstw Jednym z probleméw niepodleglej
Ukrainy byly dtugo nieuregulowane stosunki z
Rumunia [5; 61 / 9]. Synonimem terytorialnego
sporu [4; s.321-322] byla Wyspa Wezowa —
niewielka, zaledwie 1.5 km? powierzchni,
wysepka na Morzu Czarnym.

Problem Wyspy Wezowej (zwanej inaczej
Wyspa Wezy) to czg$¢ o wiele wigkszego
zagadnienia — przynaleznosci panstwowej ziem
znajdujacych si¢ pomig¢dzy Prutem i Dniestrem,
a nalezacych przed II wojng Swiatowa do
Rumunii: potnocnej Bukowiny 1 Besarabii.
Bukowina nalezala do Austro-Wegier. W 1914
roku Rumunia i Rosja zawarly uktad, zgodnie z
ktéorym po spodziewanym rozpadzie monarchii
cesarsko-krolewskiej, Bukowina miata zostad
podzielona. Pdinocna cze$¢ miala przypasc
Rosji, a potudniowa — Rumunii. Besarabia,
zamieszkana przez ludnos¢ rumunskojezyczna,
w calosci nalezala do Rosji — szanse na jej
przytaczenie do Rumunii wydawaty si¢ nikle. W
1918 roku rozpadty si¢ jednak zarowno Austro-
Wegry, jak 1 Rosja. W Czerniowcach lokalne
Zgromadzenie Narodowe uchwalito przylaczenie
Péinocnej Bukowiny do Zachodnioukrainskiej
Republiki Ludowej. Wkrotce Rumunia zajeta
catos¢ Bukowiny i — korzystajac z wojny
domowej w Rosji — catg Besarabi¢. ZSRR nigdy
nie uznata aneksji Besarabii. W okresie
migdzywojennym na wschodnim brzegu Dniestru
istniata niewielka Moldawska Autonomiczna
SRR, «przyczétek» dla pdzniejszej Motdawskiej
SRR. W tajnym protokole do uktadu Ribbentrop —
Molotow znalazto si¢ stwierdzenie, ze Niemcy
nie sa zainteresowane obszarami Europy
Potudniowo-Wschodniej, a ZSRR interesuje si¢
Besarabia. W 1940 roku ZSRR zazadatl od
Rumunii oddania ziem, ktére uwazat za swoje.
Bukareszt nie mdgt liczy¢ na niczyje wsparcie —
ani Zachodu, ani Niemiec. Wkrétce oddat i1
Besarabi¢ (weszta w wigkszosci w sktad
Moldawskiej SRR) 1 pdinocna Bukowing z
Czerniowcami (weszta do Ukrainskiej SRR).
Jednak po przystapieniu do wojny po stronie
Niemiec Rumunia nie tylko odzyskala Besarabig,
ale 1 okupowata tak zwanag Transnistri¢, czyli
spory obszar Ukrainy z Odessa. Po wojnie
Rumunia zndw stracita wszystko: 1 Besarabig, i

polocna Bukowine. Wsrod tych terytoriow
znalazta si¢ 1 Wyspa Wezowa [10].

W lutym 1996 roku rumunski minister spraw
zagranicznych Teodor Melescanu os$wiadczyt:
«W 1948 roku nasz wiceminister podpisal w
Moskwie porozumienie o przekazaniu Wyspy
Wezy Zwigzkowi Radzieckiemu, ale nigdy nie
zostalo ono ratyfikowane przez Bukareszt. Nie
sprzeciwiamy si¢ faktowi, ze wyspa znajduje si¢
obecnie pod ukrainska jurysdykcja. Skoro
jednak jej przejgcie byto nielegalne, twierdzimy,
ze wokol niej nie powinna istnie¢ strefa
ekonomiczna. Nalegamy tez, by Ukraina
potegpita uktad Mototow — von Ribbentrop. Nie
sadze, aby wywotato to zaniepokojenie Kijowa,
bo czgscig traktatu [ktory Ukraina ma podpisac z
Rumunia] jest potwierdzenie nienaruszalnosci
granic. Ale moga oni uwazaé «potgpienie» za
otwarcie drogi dla «reparacji» [10].

W wypowiedzi dla rumunskiej gazety «Azi»
w styczniu 1996 roku naczelnik Departamentu
Prawno-Traktatowego rumunskiego MSZ Dumitru
Causu szczegdtowo przedstawil poglad Bukaresztu
na kwestic Wyspy Wezy. Jego zdaniem, w
wyniku postanowien traktatu pokojowego z
1947 roku znalazta si¢ ona w sktadzie Rumunii,
a bezprawnie oddana zostala dopiero po
podpisaniu moskiewskiego protokotu w 1948 roku.
«Mamy powody, by twierdzi¢, ze protokot ten
mozna uzna¢ za nieobowiazujacy: wola
Rumunii nie zostala wyrazona we wilasciwy
sposdby» — stwierdzit Causu. Z kolei Wotodymyr
Wasylenko (gléwny negocjator ze strony
Kijowa w rozmowach traktowych) uwazat, ze
granica rumunsko-ukrainska zostata ustalona w
sposob doktadny i niepodwazalny. Oznajmik:
«Protokét z 1948 roku stanowit jedynie
uszczegdtowienie postanowien traktatu paryskiego
1 wcale nie wymagat ratyfikacji — wchodzit w
zycie w dniu podpisania. W preambule tego
dokumentu stwierdzono, ze zostat on podpisany
«zgodnie z art. 1 Traktatu Pokojowego z
Rumunia, ktéry wszedt w zycie 15 wrzesnia
1947 roku»; szczegdtowo opisuje granice,
podkreslajac migdzy innymi, ze «Wyspa Wezy,
potozona na Morzu Czarnym na wschdd od
ujscia Dunaju, wchodzi w sktad Zwiazku SRR».
Co do paktu Ribbentrop — Mototow: uwazamy,
ze nie stanowi on prawnej podstawy do wejscia
w sktad Ukrainy jakichkolwiek terytoriow.
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Skoro jednak Rumuni chca osadzenia paktu,
proponujemy im, by$my ocenili 1 inne
wydarzenia historyczne, na przyklad zajgcie
przez Rumuni¢ w 1918 roku pdinocne;j
Bukowiny i Besarabii» [10 / 8; 46].

Bukareszt godzit si¢ z tym, ze wyspy moze
nie odzyska¢. Chcial jednak korzystnego
podziatu szelfu kontynentalnego na Morzu
Czarnym, gdzie najprawdopodobniej znajduja
si¢ bogate ztoza ropy naftowej i gazu ziemnego.
Bukareszt twierdzit zatem, ze Wyspa Wezowa
nie jest tak naprawde wyspa, ale skata. A wokot
skaly nie moze istnie¢ 200-milowa strefa
ekonomiczna — z ktorej korzysta Ukraina. W
przypadku uznania spornego terytorium za skate
spora czegs¢ wykorzystywanego przez Ukraing
szelfu przypadtaby Rumunii [10/ 11/ 15].

Zawarcie 2 czerwca 1997 roku uktadu
migdzypanstwowego o dobrym sasiedztwie oraz
wspolpracy miedzy Rumunig i Ukraing mialo
ogromne znaczenie nie tylko dla obu panstw, ale
1 spokoju w tej cze$ci Europy. Strona rumunska
zgodzita sie, iz jej granice z Ukraing okreslaja
umowy mi¢dzy Rumunia i ZSRR z 1961 roku i
dokumenty demarkacyjne z 1990 roku. Ukraina
uzyskata potwierdzenie terytorialnego status
quo, przy czym w uktadzie tym po raz pierwszy
okreslono przynaleznos¢ panstwowa Wyspy
Wezowej do tego panstwa. Rumunia odstapita
tez od warunku, by potepi¢ pakt Ribbentrop —
Mototow. W zamian Ukraina zobowiazata si¢
nie rozmieszcza¢ na wyspie broni zaczepne;j.
Pozostata otwarta kwestia delimitacji szelfu
kontynentalnego oraz specjalnych stref ekono-
micznych w tym rejonie. Pomimo gromkich
protestow rumunskich nacjonalistow o zdradzie
narodowej sprawa ladowych granic panstwowych
po zawarciu wspomnianego uktadu wydaje si¢
definitywnie zamknieta [5; 361 /13/2;75/16/1;
319/28/11/21].

Sytuacj¢ potwierdzila zreszta podpisana w
czerwcu 2003 roku przez prezydentéw Ukrainy i
Rumunii umowa o statusie granicy panstwowe;j.
Oproécz uznania zobowiazan uktadu z 1997 roku
strony postanowity, ze nadal beda prowadzity
rozmowy na temat delimitacji szelfu kontynental-
nego i specjalnych stref ekonomicznych Ukrainy
1 Rumunii na Morzu Czarnym [24].

W 2004 roku Rumunia zwrécita si¢
Migdzynarodowego Trybunalu Sprawiedliwosci

ONZ w Hadze o wyznaczenie morskich granic z
Ukraing [28 / 19 / 25 / 32 / 18]. W styczniu
2007 roku, po spotkaniu prezydentéw Ukrainy —
Wiktora Juszczenko oraz Rumunii — Trajana
Basescu poinformowano, ze 6w dhugoletni spor
rzeczywiscie rozstrzygnie Trybunal. W. Juszczenko,
odnoszac si¢ do trwajacego w Hadze procesu,
stwierdzil: «Mamy nadziej¢, ze Ww ciagu
najblizszego roku, poéltora sprawa ta zakonczy
si¢ 1 Ukraina bez dwoch zdan uzna wyrok saduy.
Akceptacj¢ wyroku sadu przez Rumunig
zapowiedziat takze T. Basescu [17/ 31].

3 lutego 2009 roku Migdzynarodowy
Trybunat Sprawiedliwosci ONZ w Hadze uznat,
ze Wyspa Wezowa nie jest czescia linii
brzegowe] (patrz zalacznik nr 1 1 2). Tym
samym w ukrainsko-rumunskim sporze o
wytyczenie granicy morskiej 1 podzial szelfu nie
moze byC¢ ona uznana za krancowy punkt
terytorium Ukrainy. Ten werdykt jest korzystny
dla Rumunii, gdyz otrzyma ona 80 % spornego
obszaru, gdzie znajduje si¢ wigkszo$¢ dos¢
znacznych zasobow ropy i gazu szelfu (okoto
70 %). Wydobycie ropy i gazu bedzie jednak
wymagato od obu stron wspdlpracy. Zaintere-
sowanie eksploatacja zt0z juz wyrazaty wielkie
koncerny $wiatowe. Bukareszt i1 Kijéw sa
zadowolone z wyroku. To wielki sukces naszego
MSZ — powiedziat prezydent Rumunii T. Basescu,
a wiceminister ukrainskiej dyplomacji Aleksandr
Kuczyszyn stwierdzil, ze jest fo maqdry
kompromis, ktoremu podporzqdkujq sie obie
strony [30/20/23/27/26].

Sporow takich jak ten o Wyspe Wezowa sa
dzi$ na calym $wiecie dziesiatki (patrz zatacznik
nr3). [ sq znacznie powazniejsze niz ten
rumunsko-ukrainski. Wyspa Wezowa nie ma az
tak ogrommych bogactw naturalnych — mowi
profesor Edward Halizak z Uniwersytetu
Warszawskiego. W Azji kitoca si¢ gtownie
Japonia, Chiny i Wietnam. O wyspy Spratly i
Paracelskie spiera si¢ okolo dziesigciu panstw.
Stynny i dtugi jest spor Japonii z Rosja o Kuryle
[33 / 3; s. 235-260]. Ostatnio zakonczony zostat
40-letni konflikt chinsko-rosyjski o wyspy
Bolszoj Ussurijskij i Tarabarow. Szefowie
dyplomacji obu krajow wyznaczyli lini¢
demarkacyjng 1 podzielili sporne terytorium na
pot. Rzecz idzie o prestiz i bogactwa naturalne
znajdujace si¢ pod dnem morza. Dlatego
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panstwa angazujq w walke olbrzymie srodki
dyplomatyczne, polityczne, a nawet wojskowe —
moéwi profesor Halizak. Wojna zakonczyt sig
spor Wielkiej Brytanii 1 Argentyny o Falklandy.
Jeszcze w 1988 roku na wyspach Spratly
rozegrala si¢ bitwa migdzy Chinami 1
Wietnamem. Fregata wietnamska zostata
zatopiona, zgingto kilkudziesigciu zotierzy [33].

Zwyciezca moze stworzy¢ wokol wyspy
stref¢ ekonomiczna. Zgodnie z prawem
morskim jej granica to 200 mil od linii
brzegowej. Jest tylko jeden warunek — wyspa
musi by¢ zamieszkana [33].

Profesor E. Halizak jest przekonany, ze
wielkie spory dopiero rozgorzeja. Ocieplenie
klimatu i topniejqce lody wywotajq nowe spory o

wyspy i akweny morskie — mowi. Jego zdaniem
gléwng role beda odgrywaé USA, Kanada,
Rosja, Norwegia i Dania. Ocieplenie klimatu
spowoduje, ze ujawniq si¢ nowe akweny z
nieodkrytymi zasobami ropy i gazu — dodaje [33].

Wydaje si¢, ze salomonowy wyrok MTS
ONZ w Hadze w kwestii sporu rumunsko —
ukrainskiego — jednomyslnie 15 sedziow uznato,
ze Wyspa Wezowa jest wyspa, ktdra ma prawo
do wod terytorialnych w promieniu 12 mil
morskich; ale jednoczesnie sedziowie wyznaczyli
nowa granice morska, przyznajac cztery piate
spornego obszaru Rumunii, a reszt¢ Ukrainie —
moéglby by¢ dobrym przyktadem dla innych
panstw [20]. Czy jednak panstwa zechca
skorzysta¢ z tego doswiadczenia?...

Zatacznik nr 1. Podzial bogactw Morza Czarnego — stanowiska Ukrainy, Rumunii
oraz werdykt Migdzynarodowego Trybunatu Sprawiedliwosci ONZ w Hadze

JAK PODZIELONO BOGACTWA MORZA CZARNEGO

GRANICA, KTOREJ WYTYCZENIA
DOMAGALA SIE RUMUNIA

RUMUNIA

RUSHEA GRANICA, KTOREJ WYTYCZENIA
DOMAGALA SIE UKRAINA
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ZRODLO: MIEDZYNARODOWY TRYBUNAL SPRAWIEDLIWOSCI

Zrédlo: A. Kublik, Sqd w Hadze dzieli gazowe eldorado miedzy Rumunie i Ukraine —

www.gazeta.pl.
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Zatacznik nr 2: Wyrok Migedzynarodowego Trybunalu Sprawiedliwosci ONZ w Hadze z 3
lutego 2009 roku w sprawie sporu o status Wyspy Wezowej — wersja dla prasy

No. 2009/9
3 February 2009

Maritime Delimitation in the Black Sea (Romania v. Ukraine)
The Court establishes the single maritime boundary delimiting the continental shelf and exclusive
economic zones of Romania and Ukraine

THE HAGUE, 3 February 2009. The International Court of Justice (ICJ), the principal judicial
organ of the United Nations, today rendered its Judgment in the case concerning Maritime
Delimitation in the Black Sea (Romania v. Ukraine).

In its Judgment, which is final, binding and without appeal, the Court unanimously

«Decides that starting from Point 1, as agreed by the Parties in Article 1 of the 2003 State
Border Régime Treaty, the line of the single maritime boundary delimiting the continental shelf and
the exclusive economic zones of Romania and Ukraine in the Black Sea shall follow the 12-
nautical-mile arc of the territorial sea of Ukraine around Serpents’ Island until Point 2 (with co-
ordinates 45° 03 18.5” N and 30° 09’ 24.6” E) where the arc intersects with the line equidistant
from Romania’s and Ukraine’s adjacent coasts. From Point 2 the boundary line shall follow the
equidistance line through Points 3 (with co-ordinates 44° 46’ 38.7” N and 30° 58’ 37.3” E) and
4 (with co-ordinates 44° 44’ 13.4” N and 31° 10’ 27.7” E) until it reaches Point 5 (with co-ordinates
44° 02’ 53.0” N and 31° 24’ 35.0” E). From Point 5 the maritime boundary line shall continue along
the line equidistant from the opposite coasts of Romania and Ukraine in a southerly direction
starting at a geodetic azimuth of 185° 23” 54.5» until it reaches the area where the rights of third
States may be affected».

Three of the nine sketch-maps included in the Judgment are attached to this press release:

— Sketch-map No. 1: The maritime boundary lines claimed by Romania and Ukraine;

— Sketch-map No. 5: The delimitation area as identified by the Court;

— Sketch-map No. 9: Course of the maritime boundary as established by the Court in its

Judgment.

Reasoning of the Court

Preliminary legal questions

The Court recalls that the dispute between Romania and Ukraine concerns the establishment of
a single maritime boundary delimiting the continental shelf and exclusive economic zones between
the two States in the Black Sea (paras. 17-19 of the Judgment). The Court notes that Romania has
sought to found the Court’s jurisdiction on Article 36, paragraph 1, of the Statute of the Court and
on the compromissory clause contained in paragraph 4 (h) of the Additional Agreement concluded
pursuant to Article 2 of the Treaty on Good Neighbourliness and Co-operation of 2 June 1997. It
follows from the text of the compromissory clause that two conditions have to be met before either
of the Parties is entitled to submit the case to the Court. The first condition is that no delimitation
agreement should have been concluded «in a reasonable period of time, but not later than 2 years»
since the start of negotiations. No agreement was reached between the Parties in the six years
during which the negotiations were held. The second condition is that the Treaty on the Régime of
the State Border should have entered into force. The Court notes that this condition has also been
fulfilled, the said Treaty having entered into force on 27 May 2004. However, it observes that the
Parties differ as to the exact scope of the jurisdiction conferred upon the Court (para. 22). The Court
points out that, contrary to what has been suggested by Ukraine, nothing hinders its jurisdiction
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from being exercised so that a segment of the line drawn may result in a delimitation between, on
the one hand, the exclusive economic zone and the continental shelf of one State, and, on the other
hand, the territorial sea of the other State at its seaward limit (para. 30).

The Court then turns to the applicable law. It observes that, while the principles listed in
subparagraphs 4 (a) to (e) of the Additional Agreement may apply to the extent that they are part of
the relevant rules of international law, the principles of maritime delimitation to be applied by the
Court in this case are determined by paragraph 1 of Articles 74 and 83 of the 1982 United Nations
Convention on the Law of the Sea (UNCLOS) (para. 41).

The existing maritime delimitation between the Parties

The Court notes that the Parties disagree as to whether there already exists an agreed maritime
boundary around Serpents’ Island for all purposes. They therefore disagree also on the starting-
point of the delimitation to be effected by the Court. The Court states that to this end it must begin
with «the determination of the starting-point of the delimitation as a function of the land boundary
and territorial sea boundary as already determined by the Parties». It concludes that «in 1949 it was
agreed that from the point represented by border sign 1439 the boundary between Romania and the
USSR would follow the 12-mile arc around Serpents’ Island, without any endpoint being
specified». It adds that «[u]nder Article 1 of the 2003 State Border Régime Treaty the endpoint of
the State border between the Parties was fixed at the point of intersection where the territorial sea
boundary of Romania meets that of Ukrainey, a point referred to by the Court as «Point 1» (para. 66).

The Court next turns to the question of whether, as Romania claims, a boundary delimiting the
exclusive economic zones and continental shelf beyond Point 1, and extending around Serpents’
Island, was established by the 1949 instruments (para. 69). It points out that paragraph 4 of Articles
74 and 83 of UNCLOS is relevant in this respect, since it provides that where there is an agreement
in force between the States concerned, questions relating to the delimitation of the exclusive
economic zone and the continental shelf «shall be determined in accordance with the provisions of
that agreement» (para. 69). The Court notes that the 1949 instruments «make no reference to the
exclusive economic zone or the continental shelf)» (para. 70). It further observes that, while the 1997
Additional Agreement is the only agreement expressly dealing with delimitation of the exclusive
economic zone and the continental shelf, «[i]t does not establish a boundary but rather a process for
arriving at one» (para. 70). The Court concludes that «the 1949 instruments related only to the
demarcation of the State border between Romania and the USSR, which around Serpents’ Island
followed the 12-mile limit of the territorial sea» (para. 76). Consequently, according to the Court,
«there is no agreement in force between Romania and Ukraine delimiting between them the
exclusive economic zone and the continental shelf» (para. 76).

Relevant coasts

The Court begins by pointing out that, from a legal point of view, the relevant coasts can play
two roles in relation to the delimitation of the continental shelf and the exclusive economic zone:
«First, it is necessary to identify the relevant coasts in order to determine what constitutes in the
specific context of a case the overlapping claims to these zones. Second, the relevant coasts need to
be ascertained in order to check, in the third and final stage of the delimitation process [see
«Delimitation methodology» below], whether any disproportionality exists in the ratios of the
coastal length of each State and the maritime areas falling either side of the delimitation line.»
(Para. 78.)

The Court notes that the Parties are in agreement that the whole Romanian coast constitutes the
relevant coast for the purposes of delimitation. As a result, the length of the relevant coast of
Romania is approximately 248 km (para. §88).
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The Court further notes that both Parties consider «the coast of the Crimean Peninsula between
Cape Tarkhankut and Cape Sarych, as well as the Ukrainian coast from their common territorial
boundary running for a short distance in a north and subsequently in a north-easterly direction until
the Nistru/Dniester Firth (Romania designates this point as Point S) as the relevant Ukrainian
coasty». It observes that their disagreement in this respect concerns the coast extending from that
point until Cape Tarkhankut (para. 98). The Court takes the view that the coasts of Karkinits’ka
Gulf do not form part of the relevant coast, since they do not project in the area to be delimited; the
coastline of Yahorlyts’ka Gulf and Dnieper Firth is to be excluded for the same reason. However,
the Court considers the sectors of the Ukrainian coast between Point S and Cape Tarkhankut to be
relevant, as they generate projections which overlap with the maritime projections of the Romanian
coast. As a result, the length of the relevant coast of Ukraine is approximately 705 km.

The Court notes that «on the basis of its determination of what constitutes the relevant coasts,
the ratio for the coastal lengths between Romania and Ukraine is approximately 1:2.8» (para. 104).

Relevant maritime area

The Court observes that the Parties hold different views as to whether the south-western and
south-eastern «triangles» (as described in paragraphs 107 and 109) should be included in the
relevant area. It notes that in both these triangles the maritime entitlements of Romania and Ukraine
overlap. The Court finds that it is appropriate in the circumstances of this case to include both the
south-western and the south-eastern triangles in its calculation of the relevant area (para. 114) (see
sketch-map No. 5).

Delimitation methodology

The Court sets out the delimitation methodology in the present case. It will begin by drawing a
provisional equidistance line between the adjacent coasts of Romania and Ukraine, which will then
continue as a median line between their opposite coasts. At the second stage, it will consider
whether there are factors calling for the adjustment or shifting of the provisional equidistance line in
order to achieve an equitable result (para. 120). Third, it will verify that the said line does not lead
to an inequitable result by reason of any marked disproportion between the ratio of the respective
coastal lengths and the ratio between the relevant maritime area of each State by reference to the
delimitation line (para. 122).

Establishment of the provisional equidistance line

— Selection of base points

The Court observes that its task is firstly to identify «the appropriate points on the Parties’
relevant coast or coasts which mark a significant change in the direction of the coast, in such a way
that the geometrical figure formed by the line connecting all these points reflects the general
direction of the coastline» (para. 127). After examining at length the characteristics of each base
point relied upon by the Parties for the establishment of the provisional equidistance line, the Court
decides to use the Sacalin Peninsula and the landward end of the Sulina dyke on the Romanian
coast (para. 141), and Tsyganka Island, Cape Tarkhankut and Cape Khersones on the Ukrainian
coast (para. 148). It considers it inappropriate to select any base points on Serpents’ Island (para.
149).

Relevant circumstances

— The presence of Serpents’ Island in the area of delimitation

The Court recalls that, as its jurisprudence has indicated, it may on occasion decide not to take
account of very small islands or decide not to give them their full potential entitlement to maritime
zones, should such an approach have a disproportionate effect on the delimitation line under
consideration (para. 185). It notes that all of the areas subject to delimitation in this case are located
in the exclusive economic zone and the continental shelf generated by the mainland coasts of the
Parties and are moreover within 200 nautical miles of Ukraine’s mainland coast. The Court
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observes that Serpents’ Island is situated approximately 20 nautical miles to the east of Ukraine’s
mainland coast in the area of the Danube delta. Given this geographical configuration and in the
context of the delimitation with Romania, any continental shelf and exclusive economic zone
entitlements possibly generated by Serpents’ Island could not project further than the entitlements
generated by Ukraine’s mainland coast because of the southern limit of the delimitation area as
identified by the Court. Further, any possible entitlements generated by Serpents’ Island in an
eastward direction are fully subsumed by the entitlements generated by the western and eastern
mainland coasts of Ukraine itself. The Court also notes that Ukraine itself, even though it
considered Serpents’ Island to fall under Article 121, paragraph 2, of UNCLOS, did not extend the
relevant area beyond the limit generated by its mainland coast, as a consequence of the presence of
Serpents’ Island in the area of delimitation. In the light of these factors, the Court concludes that the
presence of Serpents’ Island does not call for an adjustment of the provisional equidistance line
(para. 187). The Court further recalls that a 12-nautical-mile territorial sea was attributed to
Serpents’ Island pursuant to agreements between the Parties. It concludes that, in the context of the
present case, Serpents’ Island should have no effect on the delimitation in this case, other than that
stemming from the role of the 12-nautical-mile arc of its territorial sea (para. 188).

— Other possible relevant circumstances

Besides the presence of Serpents’ Island in the area of delimitation, the Court considers five
other factors: the possible disproportion between lengths of coasts (paras. 158-168), the enclosed
nature of the Black Sea and the delimitations already effected in the region (paras. 169-178), the
conduct of the Parties (oil and gas concessions, fishing activities and naval patrols) (paras. 189-
198), any cutting off effect (paras. 199-201) and certain security considerations of the Parties
(paras. 202-204). However, the Court does not see in these various factors any reason that would
justify the adjustment of the provisional equidistance line.

The line of delimitation

The delimitation line decided by the Court, for which neither the seaward end of the Sulina dyke
nor Serpents’ Island is taken as a base point, therefore begins at Point 1 and follows the 12-nautical-
mile arc around Serpents’ Island until it intersects with the line equidistant from Romania’s and
Ukraine’s adjacent coasts; from there, it follows that line until it becomes affected by base points on
the opposite coasts of Romania and Ukraine. From this turning point the delimitation line runs
along the line equidistant from Romania’s and Ukraine’s opposite coasts (para. 206). The Court
considers that the delimitation line follows the equidistance line in a southerly direction until the
point beyond which the interests of third States may be affected (para. 209) (see sketch-map No. 9).

The disproportionality test

The Court checks finally that the result arrived at, so far as the envisaged delimitation line is
concerned, does not lead to any significant disproportionality by reference to the respective coastal
lengths and the apportionment of areas that ensue (para. 210). It indicates that this checking can
only be approximate (para. 212). Noting that the ratio of the respective coastal lengths for Romania
and Ukraine, as it has measured them, is approximately 1:2.8 and the ratio of the relevant area
between Romania and Ukraine is approximately 1:2.1 (para. 215), the Court is not of the view that
the line it has constructed requires any alteration (para. 216).

Composition of the Court

The Court was composed as follows: President Higgins; Vice-President Al-Khasawneh; Judges
Ranjeva, Shi, Koroma, Buergenthal, Owada, Tomka, Abraham, Keith, Sepulveda-Amor, Bennouna,

Skotnikov; Judges ad hoc Cot, Oxman; Registrar Couvreur.
%k

A summary of the Judgment appears in the document «Summary No. 2009/2». In addition, this
press release, the summary and the full text of the Judgment can be found on the Court’s website
(www.icj-cij.org) under «Cases».

Annex to Press Release 2009/9
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— Sketch-map No. 1: The maritime boundary lines claimed by Romania and Ukraine

2'8 3 29° 30° I 32
47"
H
‘&
1
/
. }
46 i
3
\
i
Qe
4
Y
“las
ROMANIA Gl
4 CONSTANTA <
44" Lk DR (i 447
Ve [T’ i |
a3 B H 43"
Sketch-map No. 1:
The maritime boundary lines
. claimed by Romania and Ukraine -
Rl Mercator Projection T
TU
1
A1 | e a1

wase

00

00

ez

2|8' 29" 30° #'I 3'2' 3‘3
47
46°
45°
aali,
BULGARIA
43"
Sketch-map No. 5:
The delimitation area
g as identified by the Court
Az e Mercator Projection
TU
arf.

oo

111



Bunyck 10

— Sketch-map No. 9: Course of the maritime boundary as established by the Court in its Judgment
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Zrédlo: www.icj-cij.org.

Zakacznik nr 3: Wspdlczesne sporne wyspy
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